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Passed by Shri Uma Shanker , Commissioner (Appeals)
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Arising out of Order-In-Original No DC-009-17-18 Dated: 19/01/2018
issued by: Deputy Commissioner Central Excise (Div-VII), Ahmedabad North

q 3fierehd/ufaardy &t 6T TaeT Uar (Name & Address of the Appellant/Respondent)

M/s Gatistvam Cargo Care
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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Applicat on Unit,

Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governec by first

proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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Croait of any duty allowed to _'be utilized towards payrﬁent of excise duty‘on final
products under the provisions of this Act or the Rules made there under and such order

is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109

of the Finance (No.2) Act, 1998.
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The above application shall be made in dLipIicate in Form- No. EA-'8, as specified under :

Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by

two copies each of the OlO and Order-In-Appeal. It should aiso be accompanied by a .

copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. . : .
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fée of Rs.200/- where thé arnount

The revision- application shall be accompanied by a
where the amount involved is more

involved is Rupees One Lac or less and Rs.1,000/-
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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e & Service Tax_Ap'pellate Tribunal

New Delhi-1 in all matters relating to classification valuation and.

(CESTAT) at O-20, NewMetal. Hospital Compou
016. in case of appeals otherthan as mentioned in para-2(i) (a) above. -
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The appeal to the Appellate Tribunal shall be filed infquéﬁ‘ruplicate in form EA-3 as -
prescribed under Rule 6 of Central Excise(‘ ppeal) Rules, 2001 and - shall be
accompanied against (one which at least should be accompanied by.a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of dut&/ / penalty / demand / refund is upto
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the-place

where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ' '
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in case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding. the fact that the one appeal to the
Appellant Tribunal or the one application to the' Central Govt. As the .case may. be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. -
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One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-l item
of the court fee Act, 1975 as amended. ' ’ '
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Attention in invited fo the rules covering thése and other réiafed matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

S 9T (Demand) U9 <8 (Penalty) B 10% T& ST Eh?fﬂ iR ¥ | grciien, Wq‘?m 10 TS
Fqu  § |(Section 35 F of the Central Excise Act, 1944;1-, Section 83 & Sectioni86 of the Finance Act,
1994) _ ' oo i ,
CTADRCTEI Y %_];;}"m"?rﬁ?' Far F F I, Qﬂ@ﬁ%’l’ﬂf'“ﬁﬁ?‘lﬂ'?ﬁ AR (Duty Demanded) -

()  (Section) TS 1D g PRARATRY o

(i) v e e ST Hr Ay o
(i) e P & P e Fawa TR |-

> wqjm'ﬁmm'#m%mqﬁgmﬁ,awmaﬁ#%ﬁwﬁgﬁmﬁmm%.

For an appeal to be filed before the CESTAT, 0% of the Duty & Penalty confirmed by,

the Appellate Commissioner would have fo be{pre-deposited. It may be noted that the.

re-deposit is a mandatory condition ifor filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise andiService Tax, “Duty demanded” shall include:
() :amount determined under Section 11D; .

(i) amount of erroneous Cenvat-Credit taken, ' :
(iiy  amount payable under. Rule 6 of the Cenvat Credit Rules.
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: ORDER-IN-APPEAL .

M/s Gatistvam Cargo Care, Himadri-I, 302, Ashram Road, Near Toran Dining-Hall,
Ahmedabad-380009 .(henceforth, “appellants”) have filed the appeal against the Order-
in-Original No. CGST/A’bad-North/Div-ViI/S.TAX-DC-009-17-18 dated 19.01.2018
(henceforth, “impugned order”) passed by the Dy. Commissioner of GST, Division-VII,
 Ahmedabad (henceforth, “adjudicating authority”).

2. Briefly stated, the facts of the case are that a show cause notice, based on
departmental audit, was issued to the appellant on 14.10.2016 for recovery of Cenvat.
credit of Rs. 31,61,417/- by invoking extended time availed by théappellanfs during the
period 2911-12 to 2014-15 of serVice'tax'on ineligible invoices. The Cenvat credit was
sought to be denied on the ground that the invoices were not in the name of the
appellants. The invoices centained name of some other assesses having same address
as that of the appellants but having different Service Tax Registrétion numbers. The
adjudicating authority noted that the appellants had submitted a Chartered
Accountant’s certificate inter alia certifying that the appellants have availed the cenvat
credit but found that according to the accounting principles, payment is to be made by
the person in whose name the invoice has been raised so when the invoices were not in
the name of the appellants, how could they have made the payments. The adjudicating
authority, vide the impugned order, disallowed the Cenvat credit and ordered recovery
of the disallowed credit along with interest. Equal penalty was also imposed under
Section 78 of the Finance Act, 1994 read with rule 15 (1) and 15 (3) of the Cenvat
Rules, 2004.
3. Being aggrieved by the impugned order, the appellants have filed this appeal on
the following grounds:

a) That the input services availed are received and used by them directly in relation

to provide the output service; .
b) That the invoices issued by the input service provider are duly accounted in the

appellant’s accounts books and the payment of service tax along with value of

service has been made through banking channel; %
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c) That their statutory auditor, after verificétibn of the"l;boks, issued certificate that
the input service invoices Have been received and-accounted for in the books of
accounts; |

d) That the'.mismatch Is a bonafide business mistake and the procedural mistake of
not mentioning the correct name of the service receiver could -not be a valid
ground to deny the substantial benefit of cenvat credit; 4

e) That in para 22 of the impugned order, the adjudicating authority has also,
accepted that the certificate issued by the chartered accountant is genuine;

f) That they rely on the case laws of Bharat Sanchar Nigam Lfd. Reported in 2014
(34) STR-378 (Tri-Che.), Shree Chalthan Vibhag Khand Udhyog Sahakari Mandli
Ltd. reported in 2014 (34) STR-65 (Tri-Ahd.), Dayal Meghji and Company
reported in 2015 (38) STR-557 (Tri-Del.), Manipal Advertising Services Pvt. Ltd.
reported in 2010 (19) STR-506 (Tri-Bang.) and DHN Spinners reported in 2009
(244) STR-65 (Tri-Ahd.);

g} That the charge of suppression of facts is not correct as they had shown the
details of cenvat credit availed in their returns.

4, The personal hearing in the case was held on 21.02.2018 in which Shri M.A Patel,
authorized representative appeared on behalf of the appellants. He reiterated the
grounds of appeal. They submitfed additional submissions in which they have
submitted copies of citations relied upon by them.

5. I have carefully perused the documents pertaining to the case and submitted by"
the appellants along with the appeal. I have considered the arguments made by the
appellants in their appeal memorandum as well as oral submissions and additional
written submissions submitted during personal hearing.

6. The issue to be decided is of admissibility of Cenvat credit on invoices which
contained name of different person and not of the appellants. I find that the cenvat
credit has been denied on this sole ground. From the case records I find that there is no
dispute that the input services have been utilized by the appellants in providing their

output services and they have paid the value of the input services along with applicable

!
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3,

service tax to the input service provider. The appellants have also submitted a _ 3

certificate issued by the Chartered Accountant and the adjudicating authority has noted
in para 22 that he does not doubt the certificate issued by the statutory auditors. I M
accordingly find that the non-mentioning of the correct name of the appellants is a
procedural mistake and therefore substantial benefit cannot be denied. I therefore
aliow the appeal and set aside the impugned order.
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The appeal filed by the appellant stands disposed of in above terms.
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By R.P.A.D.
To,

M/s Gatistvam Cargo Care,

Himadri-I,

302,

Ashram Road,

Near Toran Dining Hall,

Ahmedabad-380009

Copy to:
1. The Chief Commissioner of Central Tax, Ahmedabad Zone.
2. The Commissioner of Central Tax, Ahmedabad -North.
3. The Additional Commissioner, Central Tax (System), Ahmedabad (North).
4. The Astt./Dy. Commissioner, Central Tax, Division-ViI, Ahmedabad (North). )
5 Guard File. Q

6. P.A.




