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fecria (Date): 12-Mar-2017 5rt al #st art (Date of issue): ff//J.Jb/y
8ft 35a ~rcfR". 3TT<Jm (.3-fCflc,r-11) mT l:fTfu,
Passed by Shri Uma Shanker, Commissioner (Appeals)

cJf 3TT<Jm,~ 3"fQlc';'~,(~-VII),3-lt',cl-lc\lislk\ 3"ITT",3-111ifilc>14 "[RT~

a 3er if@caia gfGa
Arising out of Order-In-Original No DC-009-17-18 Dated: 19/01/2018

issued by: Deputy Commissioner Central Excise (Div-VII), Ahmedabad North

J14"1c>1c/ic1~1wR!c11cft cli"T ~m 'Q'c-lT (Name & Address of the Appellant/Respondent)

Mis Gatistvam Cargo Care

ail arfs s 3ft 3er a 3riar 3qara na k at a sr 3nr h uf zrnfuf ft
aarc a nan 31f@9art at 3r4l znr gtnU 3ma Ir nmar ]

Any person· an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

0

Wffi-f 'fficnR" qifwrtrBJOT~ ;
Revision application to Government of India:

(I) (en) (@) ±frzr 3eua rea 3rf@era 1994 $ 'W 31aa aarz ama h a ii qulm nr
en)" 3Cf-~ c); \T:!fcff~ c); 3R'f¾r wrtr8JUT~ ~ ~. Wffi-f 'fficnR", fcm ~.~
fcta:rrar,aft #ifs,#a tu araa, ir mi,a fear-1 1000 I cffi" $ aTo1f ~ I

A revision application lies to the Under Secretary, to the Government of India, Revision Applicat on Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governec by first
proviso to sub-section (1) of Section-35 ibid:

(ii) z4fe m Rt ztf h ma i sa zfr ala f#ft aisra za 3rear arat cR" m fcnm
gisrwr au aisrwm sra g a:rm R, m fcrR:ft"~ m a=isR ii a? r fcrR:ft" cnmm..)­

<R" m fat sisrar ii zt ma RR ufmr h tr g st]
In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

M WRc-r h az fa#tr zu ?er ii Fo-l .mfc-1a CfITT)f Q"{ m CfITT)f c); Fc@m 01 R 3Cf<ITJf ~
ad am u3ull 2/ca h Raz h ma ii sit aa h ag fa#rr zar I2r ii fer,if ? ]
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(~) dine
1
ase of goods exported oufside _India export to Nepal or Bhwtan, with~ut payment of

Uy..·

(cl) Cmr.iit of any duty allowed to be utilized towards payment of excise duty· on final
products under the provisions of this Act or the Rules made. there urider and such order
is passed· bythe Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. · · . . ·

(1) a4l wna; zyca (3r4)) frrrr48i, 2oo1 cfi WfTf 9 cfi -~ fq-f.iff,c-c WJ?f ~~-8 ·if ql' mw:IT
)fa srar # 4fa smkr 4fafir fr c'i'lrr •l=fm cfi 'lflm wr-3~~ ~ ~ 3~ q-i°f crr-ql'
qfii # m! 5fr an4aa fhznt ur nfe; Ur#mer Tar g. ar rngf siafa rr 35-¢ ?i
frm'if~ T6T cl5' -~ cfi ~ cB" WQ.f i'r3TR-6~ i'$l' ffl '<ll 6Ffi~ I ·

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which ·
the order sought to be appealed against is co1rimunicated and shall be accompanied by
two copies eacil of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-q Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. .

(2) . ~~. cB" WQ.f Gr±i vicaraya ala Tu <lT mm cp1=f . 'ITT err ~ 200 /- ffi ~lR!Ff
~ ':iffl: &rx Gr@f ira vm vnarr vulT 61' 'ill 1 ooo/- cJft ffi 'TRfR ~ -~ I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

«tar zycen, 3ta Genia zyca vi hara sr4)#r Ir,ff@raw : uf re­
Appeal to Custom, Excise, & Service TaxAp.pellate Tribunal.

0

(a}

(b)

(2)

a)tuUna gren 3rf@I. 1944 t qr .3s-at/3szi# sift­
Under Sectio'n 35B/ 35E of CEA, 1944 an appeal Iles to :-
affaar Genia a if@a fttr gen, #tu pnr yea y #arm an4lat4 na@ravr
at fa@tu 4feat Ne siia i. 3. 3TR. • ye, # fa#r at vi ·

!'

the speciaI·0ench of Custom., Excise & Service fax Appellate Tribunal of West Block
No.2, R.K. Pram, New Delhi-1 in all matters rel?ti;ng to classification valuation and.

afanRa uRde 2 (1) cp ii 4al, 3r3r # ararar # ar@, rfht # 'l=fJl'@ lf -~~~. ff"lf
snaa zycen ta ara 3r4la +rrznf@raw (Rrec) 46t ufa ear 9f0al, 315i1ct1&1ct <t.311-20, -~
#ea zifaza a,rug, aft ++, 3J5l-Jct1&1ct.:....3soo16.

To the west! regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) a(0-20, New Metal. Hospital Compound, Meghani Nagar, Ahmedabad: 380
016. in case.of appeals otherthan as mentioned n para-2() (a) abov_e: ·

a#4tr snrea gca (3rf) fr4a), 2oo?' 4l err o # sifr qua sy-a i ffR fh 33r
a414ta naff@aoi . #7 a{ arfl a fag st@la fag m73 smrlr al. a ufjfRe uerUn gc
riff l=fiiT, ocfM ~ .-i=rM 31N ciflfT<TT Tar4f sq; s al I mm :cpl'f t agi I; 1000/- #ha hurt
6l<ft 1 cai sne zy&a # is, 'Ir 46t l=fiiT! 31N -~-~ -qflAT -~- 5 ~- m 50~-c!cp 'ITT 'ill
~5000 /.:.... m~ 61.fi I lurerTr gc #t +I, ,an #l TT 31N WITTTI: 71m~~50
'iilW arGa vnr & asi sq; 100oo/- #h 3ht tfi 61 #tr srra «~Gr cfi <ffl1 ~

0
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~lllos "'""' <i; m"f -If ffi'l 'Ill uiFl I .'I<'"'""' "<IT!~ <i; ~ "11ilff "''""'f.1"' ii> <i; lllos 'Ill
near mt sort ear =mnerarer st ts $g@I],
The appeal to the Appellate Tribu□al sball be t

1
iled in: qu\fdruplicate in form EA-3 as

prescribed under Rule 6 of. Central Excise(V\ppeal) Rules, 2001 and shall be
accompanied against (one which at least should !be accompanied by.a fee of Rs.1,000/-,
Rs.5,000/- and Hs.10,000/- where amount of dut~ /penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the. place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ·
ufe ga am2r i a{ pa 3n?ii ar mer hr ? at u) pr silr # ~-m cpf parasufar fanat af; ga zr a zt gg 9t f far udt rfaua fa qenfenf rfl#la
naff@rawal ya 3rfl a #4haar at ya am4ca fhu urr.&l
In case of the order covers a number of .order-in~Original, fee for each 0.1.0. should be
paid in the_ aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoip scriptoria work -if excising Rs. 1 lacs fee of Rs.100/-- for each..

(4) nrataa zyca, arf@fr 4g7o zqn vigilf@er #6t~-1 cf> awfa" frrt!Tfffl ~-~ '3cRf~ 'llTa 3?r zqerifenf Ruff hf@rat # an2gr irt # ~->ffer·tj,{ 5.6.so ha at nrarr4 yeq
f2ease am elaft

0 One copy of application or 0.1.0. as the case may be, and the _order of the adjournment .
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled.-! item
of the court fee Act, 1975 as amended.

Attention in invited to the rules covering these and:other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) v#mt zgca, a#tr snaa zgca vi hara rd)ta tznf@raw (Rrec), a uf rft #r i
~"J=!TdT (Demand)gi isPenalty) cpf io% qa scar 4tar 31far ?k I zrifa, 3r@raster q4GT 1o ffl
:i.,q'Q" t !(Section 35 F of the Central. Excise Act, 1941, Section 83 & Section 86 of the Finance Act,
1994) . . ,

a44hr3eqrla3llaraca#3if, snf zhr "afar#ri"Duty Demanded) ­
~- . ·.. .

(i) (section)is ±uphreefR+inf@r;0 (ii) ~~~~~uffi; ; · ;
(iii) ad3fee fail afer6aazr2r if@r. I

q ""~,rnt•Rfur~' itmt~.im~~it,t~ ffl "~~ ,r.r-~-t.
For an appeal to be filed 9efore the CESTAT, r 0% of the_ Duty & Penalty confirmed by.
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

· pre-deposit I~ a mandatory cond1t1on /or filing ~ppeal before _CESTAT.- (Section 35 c (2A)
and 35 F of the Central Excise Act; 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Cent_r_al Excise ~nd!Service. Ta,.x, -..-_□uty d~bmanded" shall include: . . ·
(i) : amount determined und$r Section.11 D; · . _
(ii) amount of err.oneous ce:nvat Credit taken; . .
(iii) . amount payable under Rule 6 of 11:Cenvat Credit Rules. . ·

zrcf ii ,z a2r # .,;mr 3rtlra~ <li -wrB;T ri r' srrar <es q115 faarfaa t at air fas&
--nr ~~ ~ 10%3prataf "tR ail saai 4kaa avs faa1fa t aalvs a 10%mra r # sar ad el

. I ' I L - .

In view of above, an appeal agai~st this ord~r shall lie before the Tribunal on payment of 10°(o
~!!~'.: ,~~'.,Yf;;:~~~ed ')/here dut~ or duty arid penalt/are in dispute, or penalty, wher~:nalty /j~t~\

"'.~;:;,'~ -. ~-;~.')- '. '5..
1-, ,,../-------
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V2(STC)9S/North/Appeal/17-18

ORDER-IN-APPEAL

M/s Gatistvam Cargo Care, Himadri-1, 302, Ashram Road, Near Toran DiningHall,

Ahmedabad-3·80009 (henceforth, ttappellantsll) have filed the appeal against the Order­

in-Original No. CGST/A'bad-North/Div-VII/S.TAX-DC-009-17-18 dated 19.01.2018

(henceforth, "impugned order") passed by the Dy. Commissioner of GST,· Division-VII,

Ahmedabad (henceforth, "adjudicating authority").

2. Briefly stated, the facts of the case are that a show cause notice, based on

departmental audit, was issued to the appellant on 14.10.2016 for recovery of Cenvat

credit ofRs. 31,61,417/- by invoking extended time availed by the appellants during the

period 2011-12 to 2014-15 of service tax on ineligible invoices. The Cenvat credit was

sought to be denied on the ground that the invoices were not in the name of the

appellants. The invoices contained name of some other assesses having same address

as that of the appellants but having different Service Tax Registration numbers. The

adjudicating authority noted that the appellants had submitted a Chartered

Accountant's certificate inter alia certifying that the appellants have availed the cenvat

credit but found that according to the accounting principles, payment is to be made by

the person in whose name the invoice has been raised so when the invoices were not in

the name of the appellants, how could they have made the payments. The adjudicating

authority, vide the impugned order, disallowed the Cenvat credit and ordered recovery

of the disallowed credit along with interest. Equal penalty was also imposed under

Section 78 of the Finance Act, 1994 read with rule 15 (1) and 15 (3) of the Cenvat

Rules, 2004.
3. Being aggrieved by the impugned order, the appellants have filed this appeal on

the following grounds:
a) That the input services availed are received and used by them directly in relation

to provide the output service;
b) That the invoices issued by the input service provider are duly accounted in the

appellant's accounts books and the payment of service tax along with value of

service has been made through banking channel;

0
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Thattheir statutory auditor, after verification of the books, issued certificate that

the input service invoices have been received and.accounted for in the books of

accounts;

d) That the-mismatch is a bonafide business mistake and the procedural mistake of

not mentioning the correct name of the service receiver could·not be a valid

ground to deny the substantial benefit ofcenvat credit;

e) That in para 22 of the impugned order, the adjudicating authority has also

accepted that the certificate issued by the chartered accountant is genuine;

f) That they rely on the case laws of Bharat Sanchar Nigam Ltd. Reported in 2014

(34) STR-378 (Tri-Che.), Shree Chalthan Vibhag Khand Udhyog Sahakari Mandli

Ltd. reported in 2014 (34) STR-65 (Tri-Ahd.), Dayal Meghji and Company

reported in 2015 (38) STR-557 (Tri-Del.), Manipal Advertising Services Pvt. Ltd.

reported in 2010 (19) STR-506 (Tri-Bang.) and DHN Spinners reported in 2009

(244) STR-65 (Tri-Ahd.);

g) That the charge of suppression of facts is not correct as they had shown the

details of cenvat credit availed in their returns.

The personal hearing in the case was held on 21.02.2018 in which Shri M.A Patel,

i,

'
.. Y
!I

i c)

0

authorized representative appeared on behalf of the appellants. He reiterated the

grounds of appeal. They submitted additional submissions in which they have

submitted copies of citations relied upon by them.

5. I have carefully perused the documents pertaining to the case and submitted by

the appellants along with the appeal. I have considered the arguments made by the

appellants in their appeal memorandum as well as oral submissions and additional

written submissions submitted during personal hearing.

6. The issue to ·be decided is of admissibility of Cenvat credit on invoices which

contained name of different person and not of the appellants. I find that the cenvat

credit has been denied on this sole ground. From the case records I find that there is no

dispute that the input services have been utilized by the appellants in providing their

output services and they have paid the value of the input services along with applicable
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service tax to the input service provider. The appellants have also submitted a

certificate issuedby the Chartered Accountant and the adjudicating authority has noted

in para 22 that he does not doubt the certificate issued by the statutory auditors. I

r1ccordi_rigly _find that the non-mentioning of the correct name of the appellants is a

procedural mistake and therefore substantial benefit cannot be denied. I therefore

ail ow the appeal and set aside the impugned order.

14. srftaaf rr afft n{ cf)aa fa 2. Iu sqaka far star ?
The appea_l filed by the appellant stands disposed of in above terms.••...3v' \~ -------(sr gi4)

#rzranu (srftca)
zatar

feaia:

e.58"
(gr#i s7re1rz4)
refears (sft«a),
~<!i"{, ~~Bc.lcitl~
By R.P.A.D.
To,
M/s Gatistvam Cargo Care,
Hirnadri-I,
302,
Ashram Road,
Near Toran Dining Hall,
Ahmedabad-380009
Copy to:
1. The Chief Commissioner of Central Tax, Ahmedabad Zone.
2. The Commissioner of Central Tax, Ahmedabad -North.
3. The Additional Commissioner, Central Tax (System), Ahmedabad (North).
4. The Astt./Dy. Commissioner, Central Tax, Division-VII, Ahmedabad (North).
~dFile. . .

6. P.A.

0

0


